gun in September in Alabama, Mississippi, and Louisiana proved more troublesome. Injunctions were issued by state courts in a number of counties in those states against the appropriate local officials, forbidding them to place on the voting rolls the names of voters registered by federal examiners. These injunctions did not interfere with registration, but they challenged the constitutionality of the Act and, if obeyed, would have rendered registration futile. If obeyed, they could also have subjected the state officials to whom they were addressed, and possibly the state officials and judges who obtained and issued them, to criminal prosecution under § 12 of the Act."°W hatever their political and personal preferences, the state election officials were thus offered a Hobson's choice. It is difficult to imagine, however, that the Attorney General could not have solved their dilemma by instituting actions under § 12(d) of the Act for preventive relief against them. Actually he believed, as he later made clear, that he had ample authority to bring such suits, not only pursuant to § 12(d), but also, reasonably enough, in the exercise of the inherent power of the United States "to vindicate its rights in its own courts," as well as under 42 U.S.C. § 1971 (c) ." Yet the Attorney General made no move. His attention turned instead to the original jurisdiction of the Supreme Court.
An argument can be made, proceeding from the bare text of § 14(b),12 that a federal district court would be free to adjudicate the constitutionality of the Voting Rights Act in a case in which the Attorney General was seeking an injunction against a state officialan injunction that, arguably, should not issue unless the Act was constitutional. In such a case, the result of a holding that the Act was unconstitutional would not be the sort of decree, forbidding execution of the Act, which § 14(b) allows only the District Court for the District of Columbia to issue. This is not much of an argument, but in voting cases tried before federal district judges in the Deep South, 82 THE SUPREME COURT REVIEW the Attorney General has been known to lose cases, for the time being, on arguments that were not much. 18 With spring primaries impending, time was then of the essence, and to go before some of the federal district judges in Alabama, Mississippi, and Louisiana was to take a chance. Once having taken his chances even in one district court, the Attorney General would very likely find that he had made an irrevocable election. He would be foreclosed from bringing suits against the states themselves in the original jurisdiction of the Supreme Court. For in these circumstances he would be coming into the original jurisdiction with nothing but a form of direct appeal, and possibly an interlocutory one, at that. Moreover, the outlook for the success of the Act in general was good. The Act was being widely administered and obeyed. It was, in truth, having its period of maximum effectiveness in placing large numbers of Negroes on voting rolls-more and faster than it has done since. 14 Any decree holding it unconstitutional, no matter how obviously vulnerable and temporary, would have had its adverse effect on officials elsewhere who had been complying-reluctantly and not universally, but widely and voluntarily. And so the Attorney General took no chances.
The potentially ugly situation in the several counties in Alabama, Mississippi, and Louisiana solved itself well before winter. The Alabama election officials who were under state injunction, not having been sued by the Attorney General, sued him. They obtained a decree from a three-judge federal court' 5 dissolving all the Alabama injunctions.-" In deference to the plain command of § 14(b), the court did not pass on the constitutionality of the Act but went about its business by assuming it. The efforts to thwart execution of the Act in Mississippi and Louisiana evidently then collapsed of 14 See U.S. COMMssIoN Ox CrvIL RIGHTS, op. cit. supra note 9: N.Y. Times, April 11, 1966, p. 38, col. 7 (City Ed.) ("Negro Vote Lists Rise 50% in South").
15 A three-judge court was presumably available to them, since they were formally suing to enjoin enforcement of the Act, but would not have been available to the Attorney General. their own weight. But by then it was late November, and the Attorney General had long since committed himself to litigating in the original jurisdiction. On September 29, 1965, South Carolina moved for leave to file a complaint against the Attorney General in the original jurisdiction of the Supreme Court. The complaint challenged the constitutionality of the Act as a whole, except for § 3 (authorizing appointment of examiners, not by the Attorney General acting on his own, but as part of a judicial decree) ,17 § 14(c) (nullifying the New York requirement of literacy in English as applied to Puerto Ricans educated in American-flag schools), s § 10 (authorizing the Attorney General to institute suits challenging the poll tax)," and one or two miscellaneous sections. The response of the Attorney General was to move for leave to file complaints of his own, in the name of the United States, against Alabama, Louisiana, and Mississippi. Each of these complaints alleged that local election officials were obeying state court injunctions that forbade them to comply with the Voting Rights Act. The Attorney General asked for judgments declaring the constitutionality of § § 4, 6, and 7 of the Act, insofar as these sections suspended literacy and other tests, authorized the appointment of federal examiners, and required the listing as voters of persons registered by examiners. He asked also that the injunctions issued against the local election officials be declared null and void, and that these officials be ordered to do their federal duty. 0 On the same day on which he moved for leave to file these complaints, the Attorney General responded to the South Carolina suit in a memorandum signed by Solicitor General Marshall. The Government, said the Solicitor General, did not oppose South Carolina's motion for leave to file a complaint. "For the reasons stated in the brief of the United States in support of its motions for leave to file original complaints [against Alabama, Mississippi, and Louisiana] 84 THE SUPREME COURT REVIEW jurisdiction to entertain this original action and may appropriately exercise its jurisdiction here." 2 '
But the jurisdictional issues in the two cases, South Carolina's against the Attorney General and that of the United States against Alabama, Mississippi, and Louisiana were very different. 22 In its own suit, the United States was doing precisely what it could have done in the lower federal courts. It was seeking, by the exercise of inherent authority and of statutory authority, particularly under § 12(d) of the Voting Rights Act, to vindicate the supremacy of national law, which was being flouted by officials of the named states. The suit was against the states, rather than individual officers of the states, because these officers were acting under state law, and because suits against the states would reach them all most economically. There is nothing extraordinary about framing an action of this sort with a state as defendant. Section 601 (d) of the Civil Rights of 1960 explicitly permits it, for example. 23 All that is required to make out a case against a state in such circumstances is that there be a real controversy-that officers of the state, acting under state law, be engaged in obstructing the execution of national law. 24 A controversy there was, in this instance, at the time of the filing of the motions. Whether a case was made out in the original jurisdiction thus became only a question of ripeness and forum non conveniens. It was along these lines that the brief for the United States constructed its argument. Quite another sort of jurisdictional question was raised by South Carolina's complaint. South Carolina sought an injunction forbidding the Attorney General to execute the Voting Rights Act, which suspended provisions of South Carolina's voter qualification law, as well as the operation of parts of her election machinery, and substituted federal law and machinery. The constitutionality of the Act was attacked under the Fifteenth Amendment, and also under the Due Process and Bill of Attainder Clauses. Jurisdiction was rested on Article III, because South Carolina was suing a citizen of New Jersey-not at the moment, one might think, the most relevant fact about Nicholas deB. Katzenbach, but apparently a jurisdictional fact nonetheless. The decisive issue, however, was whether South Carolina had standing. The only interests, if any, that could give South Carolina standing were her functional interest as a sovereign, her interest, that is, in the continued execution of her own laws without hindrance from national authority, and her interest as protector of those of her citizens entitled to vote under her present laws, whose vote would be diluted by the addition of new voters to the rolls. In no fashion did the brief in support of the motions of the United States to file complaints against Alabama, Mississippi, and Louisiana discuss the question of South Carolina's standing, or otherwise attempt to justify acceptance of jurisdiction in South Carolina v. Katzenbach, and this despite Solicitor General Marshall's assertion that for "reasons stated in the brief of the United States in support of its motions for leave to file . . . we believe that the court has jurisdiction to entertain" South Carolina v. Katzenbach. This was simply a way of shuffling the jurisdictional issue in South Carolina v. Katzenbach from one set of papers to another, faster than the eye could follow. In neither did the Government discuss it. And in the shuffle, the issue got lost altogether, for an implied promise by the Government to return to it at the argument on the merits was never carried out. 25 25 "At all events," the Solicitor General said in his memorandum in South Carolina v. Katzenbach, "the Court may grant the State's motion for leave to file a complaint without now resolving the question of jurisdiction, which can properly be postponed to the time when the case is considered on the merits." Memorandum for the Defendant, No. 22, Orig., at p. 2, n. 1, South Carolina v. Katzenbach, 383 U.S. 301 (1966) . But in the brief for the Attorney General on the merits, jurisdictional problems were dismissed in a footnote in this fashion: "In view of the Court's decision to grant plaintiff's motion for leave to file the complaint herein, we proceed to the merits in this brief." For the rest, there was merely the suggestion, later accepted by the Court, 383 U.S. at 316-17, that § § 11 and 12(a), (b), and (c), imposing criminal sanctions and authorizing injunctive relief, which South Carolina was attacking along with most of the rest of the Act, were not ripe for adjudication since they had not yet been invoked. Having decided-not unreasonably, for only hindsight tells us that the situation was going to solve itself without such drastic action-that he had no safe alternative but himself to seek redress in the original jurisdiction, the Attorney General presumably feared that it would somehow damage his position if at the same time he tried to block South Carolina's access. He wound up in the end, not with his own case, but with South Carolina's. The motions of the United States for leave to file bills of complaint against Alabama, Mississippi, and Louisiana were denied. 26 On the same day, South Carolina's motion was summarily granted, Black, Harlan, and Stewart, JJ., dissenting. 27 [1945] . ' ' 2s But in that case Georgia had a proprietary claim, and to the extent that she was also suing as protector of her people, she was not, as Mr. Justice Douglas pointed out for the Court, suing the United States or a federal officer, and she was not seeking "to protect her citizens from the operation of Federal statutes. ' 29 Nor, in the instant case, was South Carolina or one of her political subdivisions suing pursuant to congressional direction, as under § 4(a) of the Voting Rights Act, 30 to establish facts on which application of federal law, or an exemption from it, is made to depend. These distinctions are crucial. It has heretofore been established that a state is not, as the phrase goes, the parens patriae of her citizens as against the federal government. It is no part of a state's "duty or power," said the Court in Massachusetts v. Mellon, 31 "to enforce their [her citizens'] rights in respect to their relations with the Federal Government. In that field, it is § 11 (b). This suit was filed on December 17, 1965. The District Court (West, J.) held the section unconstitutional as applied, although it shored up its dismissal of the suit with an alternate factual finding, as well. '' 32 If this is so, it is precisely as true with respect to the argument, which the Court then proceeded to discuss at length on the merits, that Congress exceeded its powers under the Fifteenth Amendment. It is no less true that South Carolina lacked standing as the parent of her citizens to urge their claim that Congress violated the Fifteenth Amendment to their detriment, than that South Carolina lacked standing to urge her citizens' claim that Congress inflicted harm on them by an Act violating the Due Process Clause of the Fifth Amendment and the Bill of Attainder Clause of Article I.
Of course the original jurisdiction should provide a forum for the adjudication of issues that could arise, absent a federal union, between sovereigns, and that, absent such a union, would be dealt with by international arbitration, or would result in international conflict of one sort or another. of the federal union, the power and function of Congress and the President, and the power and function of the judiciary all would be radically altered if states could come into the original jurisdiction at will to litigate the constitutional validity of national law applicable within their territories. To allow the states to litigate in this fashion-which is precisely what South Carolina was allowed to do-would be a fundamental denial of perhaps the most innovating principle of the Constitution: the principle that the federal government is a sovereign coexisting in the same territory with the states and acting, not through them, like some international organization, but directly upon the citizenry, which is its own as well as theirs. The states are built into the political structure of the federation, and play their part in the formation of its institutions. But they are not to contest, as if between one sovereign and another in some quasi-international forum, the actions of the national institutions. For the national government is fully in privity with the people it governs, and needs, and should brook, no intermediaries.
It would make a mockery, moreover, of the constitutional requirement of case or controversy, which is at the heart of Marshall's argument in Marbury v. Madison and forms an essential limitation on the reach of the power of judicial review, to countenance automatic litigation-and automatic it would surely become-by 
(1966). Alabama v. United
States was Governor George C. Wallace's motion for leave to file a complaint in the spring of 1963 to prevent the President from using troops in Birmingham, during the marching there. In a brief order, instead of dismissing for lack of jurisdiction with a citation to Massachusetts v. Mellon, the Supreme Court said that all the President was shown to have done was to alert troops for possible use in Birmingham. Such merely preparatory measures and their possible effects in Alabama could afford no basis for relief, the Court said, and so denied leave to file. One can hardly credit the implication of this brief order that Alabama might otherwise have had standing, any more than one could credit its implication that, everything else being equal, the Supreme Court would undertake to review the exercise of presidential discretion in the use of troops under 10 U.S.C. § 333.
1 Cranch 137 (1803).
HeinOnline --1966 Sup. Ct. Rev. 89 1966 90 THE SUPREME COURT REVIEW states situated no differently than was South Carolina in this instance. The distinction between a Supreme Court, generally limited in the timing and circumstances of its interventions to "cases" in which public authority has touched private interests or the supremacy of national law needs to be brought home to persons private or public, on the one hand, and the sort of council of revision rejected by the framers, 40 on the other, would then be almost wholly obliterated. There would then be no need to worry about who could sue if Congress or the President created a duke, or supported an ambassador at the Vatican, or established a church 4 1 or conducted atomic tests, or this or that disagreeable war. 42 South Carolina could sue, and one or another South Carolina undoubtedly always would, and promptly too. The consequent aggrandizement of the judicial function is something to contemplate. Nor would there be any call, and scarcely the possibility, as there was not in South Carolina v. Katzenbacb, for a record exemplifying the actual operation of a statute, bringing to the Court for constitutional judgment not Congress' prophecy of the consequences of its action but the actual flesh and blood of those consequences in the life of the society. Time and again, precisely like a council of revision, the Court would be pronouncing the abstraction that some law generally like the one before it would or would not generally be constitutional in the generality of its applications. Such an abstraction was what the Court was reduced to pronouncing on the merits of South Carolina v. Katzenbacb.
The Court did no more than skim the surface of the Act. Application of the Act is triggered by a formula having to do with the use by a state or county of tests (such as literacy) as a prerequisite to voting, and with the incidence of a low voting rate. The Court held the formula rational, emphasizing that it only amounted, after all, to a presumption, since § 4(a) also provides for termination of coverage in any state or county which can prove to the satis- the authority of the Switchmen's Union case, beyond its own narrow circumstances, is more than highly dubious. 47 It is no daring guess to assert that if the Court had been faced with an actual case, rather than with the bare bones of the statute, it would not have been content with the advisory abstraction that it handed down on the issue of a right to judicial review. The result it would have reached would have depended on circumstances now unknown.
Finally, there was the issue which drew a pained dissent from Mr. Justice Black. Section 5 of the Act provides that whenever any state or county which is covered by the Act under the automatic trigger provisions "shall enact or seek to administer any voting qualification or prerequisite to voting, or standard, practice, or procedure with respect to voting different from that in force or effect on November 1, 1964," it must either submit it for approval to the Attorney General, or else bring an action for a declaratory judgment in the District Court for the District of Columbia, and show that the new qualifications, prerequisite, etc., "does not have the purpose and will not have the effect of denying or abridging the right to vote on account of race or color. ' 4 Unless the Attorney General approves, or a declaratory judgment is obtained, the new qualification, prerequisite, etc., cannot be effective. Mr. Justice Black thought that this provision was unconstitutional, because the declaratory judgment action in the District of Columbia could not be a case or controversy. 49 To this the Court's reply, in something less than a paragraph, was that the controversy would be real and concrete enough, 50 which is probably right, since in the manner characteristic of declaratory judgment actions, all that the section effects is to reverse the parties; and as under § 4(a), the point of Massachusetts v. Mellon, discussed earlier, would not be encountered. An additional answer is that even if one suspects that such a controversy might not be sufficiently concrete, it was surely premature to hold the section unconstitutional on this basis.
Mr. Justice Black also thought, however-and he laid much more stress on this point-that it was, in any event, unconstitutional for Congress to put such a suspensive veto on state laws."' As to this, The poll tax provision of the Act, § 10, is the result of much travail in Congress. Section 10 "finds" that the poll tax inhibits voting by the poor, is not reasonably related to "any legitimate State interest in the conduct of elections," and in some areas has the effect of discriminating by race. "Upon the basis of these findings, Congress declares that the constitutional right of citizens to vote is denied or abridged in some areas by the requirement of the pay- 
94
THE SUPREME COURT REVIEW ment of a poll tax as a pre-condition to voting. ' 73 This much is obvious enough. But in enacting appropriate legislation, is it up to Congress to define the substance of what the legislation must be appropriate to? If something is not an action of a state denying or abridging the right of citizens of the United States to vote, on account of race, color, or previous condition of servitude, may Congress say that it is, and thus reach it by legislation? If something is not an irrational classification by a state, may Congress say that it is and that it violates the Equal Protection Clause, and thus reach it by legislation? Of course, Congress may amass evidence and add the weight of its views, and thus affect, and affect powerfully, the Court's judgment of the applicability of the Fifteenth and Fourteenth Amendments. But may Congress under those Amendments, any more than under, for example, the Commerce Clause, determine the allocation of functions between federal and state governments, and the extent of its own powers? May it determine, not what means are appropriate to the enforcement of the Fourteenth and Fifteenth Amendments, or to the discharge of the function conferred by the Commerce Clause, but the content of those Amendments and of that clause?
These these questions. For it rested its conclusion that § 4(e) is constitutional at least in part on a holding that § 5 of the Fourteenth Amendment empowered Congress to act, whether or not, in the judgment of the Court, the requirement of literacy in English may be regarded as a discrimination forbidden by the Equal Protection Clause. It was urged, said the Court, "that § 4(e) cannot be sustained as appropriate legislation to enforce the Equal Protection Clause unless the judiciary decides-even with the guidance of a congressional judgment-that the application of the English literacy requirement prohibited by § 4(e) is forbidden by the Equal Protection Clause itself. We disagree. ' 74 To the extent that the Court, in this branch of its decision, purported to rely on evidence of the intent of the framers of the Fourteenth Amendment, the sufficient reply that can be made is James A. Garfield's to John A. Bingham in the House, nearly a century ago. My colleague, said Garfield, "can make but he cannot unmake history." 75 Nothing is clearer about the history of the Fourteenth Amendment than that its framers rejected the option of an open-ended grant of power to Congress to meddle with conditions within the states so as to render them equal in accordance with its own notions. Rather the framers chose to write an amendment empowering Congress only to rectify inequalities put into effect by the states. Hence the power of Congress comes into play only when the precondition of a denial of equal protection of the laws by a state has been met. Congress' view that the precondition has been met should be persuasive, but it cannot be decisive. That is the history of the matter. 76 But perhaps the Court meant to override history in order to bring § 5 of the Fourteenth Amendment into harmony with some general premise of our constitutional system. Yet, while Congress must be allowed the widest choice of means in the discharge of its function, the general premise of Marbury v. rials. 80 But perhaps, with some stretching, the presumption of constitutionality should make up for this lack of evidence."' The argument then proceeds in this fashion. Instead of directly attacking the discrimination practiced against the Puerto Ricans, as it 80 The only item of relevant evidence cited (but not quoted, or even paraphrased) by the Court is the following letter received in 1962 by the Subcommittee on Constitutional Rights of the Senate Committee on the Judiciary, and incorporated in the record of hearings the subcommittee held in the course of that year on literacy tests and other voter qualifications. The letter, dated at New York, April 16, 1962, is signed, Gene Crescenzi. It is short, and the gist of it needs to be quoted in full:
"The fact of disfranchisement of these citizens [Puerto Ricans in New York] operates to make them subject to all kinds of abuses and denials of the equal protection of the law. More serious than this, a fifth column type of activity has arisen in our governmental agencies and among elected public officials in respect to the disfranchised Puerto Ricans.
"In the week of January 2 to 9, 1962, the employees of Flower Hospital went on strike, they are mostly Puerto Ricans earning $35 to $40 per week, approximately 35 of these people were beaten and arrested. In this same week, the mayor of New York raised his wages $10,000. On January 17th the General Sessions Court announced that it would require probationers who don't speak English to learn English, as the lack of English was the cause of their problems. I could write volumes on the cruelty, brutality, murder, mayhem and general abuse delivered upon the disfranchised Spanish-speaking citizens in New York by the various agencies of our Government, all of which is directly due to their disfranchisement. Having no vote, they have no representation and no means of redress.
"The English literacy requirement is an instrument of racist policies of the State of New York, and it is used to circumvent the U.S. Constitution. It is more vicious in its application in the State of New York because it has driven its racist politicians underground, than in Southern States where segregation has long been a way of life and may be fought in the open in the American way." Literacy Tests and Voter Requirements in Federal and State Elections, Hearings before the Subcommittee on Constitutional Rights of the Committee on the Judiciary on S. 480, S. 2750, and S. 2979, 87th Cong, 2d Sess. 507-08 (1962) .
A statement in 1965 to a subcommittee of the House Committee on the Judiciary by Herman Badillo, a leading Puerto Rican politician and now Borough President of The Bronx, pleaded for passage of what was to become § 4(e), but nowhere charged discrimination in public services or by any public agencies in New York against Puerto Ricans. See Voting Rights, Hearings before Subcommittee No. 5 of the Committee on the Judiciary on H.R. 6400, House of Representatives, 89th Cong., 1st Seas. 508-17 (1965) . 81 The stretching, however, would be considerable. It would amount, to change the figure somewhat, to a leap from a presumption buttressed by data, even if data "offered not for the truth of the facts asserted but only to establish that responsible persons have made the assertion and hold the opinions which are disclosed," FaREuND, ON UNDERsrANING =ns SutPRium COURT 88, and see also 87-89 (1951) , to a presumption that makes up for the lack of any data at all-a presumption that, in a case such as the present one, puts the party attacking constitutionality to the task of proving a negative.
could plainly have done under the Fourteenth Amendment, Congress decided to reach it indirectly. It secured the vote for the Puerto Rican community, in the belief that its political power would then enable that community to ensure non-discriminatory treatment for itself. The vote is thus seen as a means of enforcing the Fourteenth Amendment, not as itself the end of the congressional action, and Congress is not in the position of having undertaken to determine the substance of Fourteenth Amendment rights. Congress is merely presumed to have established facts showing that those rights, as judicially defined, have been or may be denied, and of choosing a suitable remedy: 2 It was for Congress, as the branch that made this judgment, to assess and weigh the various conflicting considerations-the risk or pervasiveness of the discrimination in governmental services, the effectiveness of eliminating the state restriction on the right to vote as a means of dealing with the evil, the adequacy or availability of alternative remedies, and the nature and significance of the state interests that would be affected by the nullification of the English literacy requirement as applied to residents who have successfully completed the sixth grade in a Puerto Rican school. It is not for us to review the congressional resolution of these factors. It is enough that we be able to perceive a basis upon which the Congress might resolve the conflict as it did.
The argument is superficially attractive. But suppose Congress decided that aliens or eighteen-year-olds or residents of New Jersey are being discriminated against in New York. The decision would be as plausible as the one concerning Spanish-speaking Puerto Ricans. Could Congress give these groups the vote? If Congress may freely bestow the vote as a means of curing other discriminations, which it fears may be practiced against groups deprived of the vote, essentially because of this deprivation and on the basis of no other evidence, then there is nothing left of state autonomy in setting qualifications for voting. The argument proves too much. The Court relied on Marshall's famous pronouncement: "Let the end be legitimate, let it be within the scope of the constitution, and all means which are appropriate, which are plainly adapted to that end, which are not prohibited, but consist with the letter and spirit of the constitution, are constitutional." 8 Court duly emphasized appropriateness, and adaptation to a given end, but it de-emphasized altogether too much Marshall's caveat that the means chosen must also not be prohibited, and must "consist with the letter and spirit of the constitution." ' 4 IV.
CONCLUSION
The impatience exhibited in South Carolina v. Katzenbach with jurisdictional problems of first importance reflects sadly both on the Court and on that very special officer of the Court, the Solicitor General. The Court, to be sure, has been known to swallow jurisdictional scruples before now, with no permanent ill effect. But while no ominous view need be taken of this or other isolated instances, only the most ominous of views can be taken of the practice. (1966) , attempt to rest the constitutionality of § 4(e) on a narrower and more persuasive ground, though one that is also not free from difficulties. Being empowered to make rules and regulations for the governance of territories, Congress bestowed citizenship on natives of Puerto Rico, while at the same time permitting them to be educated in schools in which the language of instruction is Spanish. It also permitted them freely to migrate to the mainland. If Congress now thought that, having migrated to the mainland, Puerto Ricans should not be deprived of a voice in the government of whatever state they settled in because of a lack of literacy in English, which is itself owing to the kind of education Congress provided them with, Congress could, the argument runs, in pursuance of its power to govern the territories, decree that Puerto Ricans must be allowed to vote whether or not literate in English. From this point on, of course, the Supremacy Clause goes the rest of the way to overcome the law of New York. But suppose Congress wanted Puerto Ricans who were altogether illiterate to vote in New York. Or suppose it wanted natives of Guam, whom it had not chosen to make citizens, to vote in New York. Or suppose it wanted Puerto Rico, in its present status, not as a state, to be represented in the Senate and to vote in presidential elections. Congress, moreover, also has power to admit or exclude aliens, and to naturalize them or not. Suppose Congress thought it well that aliens, or aliens of a given nationality, should vote in state elections from the moment they arrived in a state, regardless of the length of their residence, and regardless of their age, or of their previous criminal record. Neither the power to govern territories nor the power to conduct foreign relations has hitherto been thought necessarily to carry everything before it.
guardians of the judicial prerogative, or more energetic wielders of judicial power, than the governing majority of the present Court. And yet Katzenbach v. Morgan constitutes restraint, if not abdication, beyond the wildest dreams of the majority's usual bete noire, James Bradley Thayer, and in fact beyond anything he intended to recommend. And Harper v. Virginia Board of Elections harks attentively to even a timid hint from Congress. One doubts, nevertheless, that a new trend has really been inaugurated.
